Session II: The Relationship of Copyright and Trademarks 

Denmark

By Associate Professor Jens Schovsbo, LL.M., Ph.d., University of Copenhagen

1. What is the notion of a “work of art”.
According to sec. 1(1) of the Danish Act on Copyright the person creating a literary or artistic work shall have copyright therein be it expressed in writing or in speach as a fictional or a descriptive presentation, or whether it be a musical or dramatic work, cinematographic or photografic work, or a work of fine art, architecture, applied art, or expressed in some other manner. 

Maps and drawings and other works of a descriptive nature executed in graphic or plastic form and works in the form of computer programs shall be considered as literary works (sec. 1(2) and (3)).

2. Does Denmark follow a “unity of art” approach, or does the copyright law exclude or limit protection for certain categories of a work? Is there a difference in law or practice between the protection offered different categories of works?
The Danish Copyright Act is based on a “unity of art” approach in so far as the basic requirement of originality applies to all types of works. 


However, according to case law the protection of applied art is dependent not only on originality but also on the work having a certain level of creativity. Since the landmark decision from the Supreme court from 1961 (Ugeskrift for Retsvaesen 1961.1027H) the copyright protection of applied art has, however, been based on a combination of a quite low threshold for obtaining protection combined with a narrow scope of protection. The creativity-requirement is considered to have relevance only to works of applied art. 

3. What is the relationship between copyright and design right? Is cumulative protection available? Which criteria apply to determine whether cumulation is permitted?
According to sec. 10(1) of the Copyright Act protection under the Act on Designs does not preclude copyright. Cumulative protection is thus possible provided the criteria set out in both the Act on Designs (“novelty” and “distinctiveness”) and the Copyright Act (“originality” and “level of creativity”) are met.

4. Does trademark or unfair competition law protect visual images or the design of three dimensional articles? If so, does trademark law exclude such protection in certain cases? If so, what are the grounds for the exclusion? To what extent does this exclusion differ from the exclusion, if any, from copyright protection?
The Danish Trade Marks Act is based on the EC-Trade Marks Directive (89/104). It thus follows from sec. 2(1) of the Act that a trade mark may consist of any sign capable of being represented graphically provided that such signs are capable of distinguishing the goods or services of one undertaking from those of other undertakings. In sec. 1(4) the shape of goods or of their packaging is explicitly mentioned as examples of protectable signs. 


Trade mark protection is excluded regarding signs which consist 1) exclusively of the shape which results from the nature of the goods themselves, or 2) the shape of goods which is necessary to obtain a technical result, or 3) the shape which gives substantial value to the goods (Trade Marks Act, sec. 2(2)). For the present the interpretation of these exceptions - derived from the EC-directive - is rather uncertain. Any remaining doubt has to be settled by the European Court of Justice. The traditional Danish starting point is that the shape of the goods themselves – such as the LEGO-brick - should generally not be protected by trade mark law. According to this view trade mark protection should be excluded in all situations where the shape of the goods is chosen on the basis of technical or functional considerations. The LEGO-brick was, however, accepted as an EC-mark in 1998.

In some situations unfair competition law (i.e. the Marketing Practices Act) provides a supplementary protection of visual images or the design of goods. The law contains no special clause in this regard. Protection is offered via the general clause in sec. 1 (“good marketing practices”). The protection is limited to products with a market value. Unfair competition law applies even if there is no risk of consumer confusion. 


Copyright is afforded to products that are original and meet the creativity-criterion. Products that derive their shape on from nature or consist only of shapes that are necessary to obtain a technical result are not considered “original” and cannot be protected by copyright law. 

5. Does trademark law contain any exclusion from protection for works that are already protected by copyright? Does it contain any exclusion for subject matter that is patented?
The Trade Marks Act does not contain any exclusion from protection for works that are already protected by copyright. 

It has however been suggested by legal theory that copyright protection as a general rule should be excluded regarding signs that are made to be used as trade marks. This proposition has not been confirmed explicitly by case law, but probably represents good law. The use as a trade marks of works originally made as works of art (“pre-existing works”) is not affected by this. Such marks are protected both by copyright and trade mark law. The effect of such a double protection is that the (copyright) protection is not limited to sign that are “confusingly similar” to the one in question, i.e. situations where a similar sign is being used for similar products. 


Trade mark protection is possible in connection with patented goods, but the protection is not possible regarding the technical and patented feature of the goods; such a shape must be considered “necessary to obtain a technical result” (see above).

6. To which extent is cumulative protection granted under copyright and trade mark law for the following (a) - (i).

Neither copyright nor trade mark law preclude cumulative protection in any of the following situations provided that the normal criteria are met; viz. “originality” (“level of creativity”) and “distinctiveness”. In practice cumulative protection is sometimes not feasible. In such situations the general clause in the Marketing Practices Act often provide protection against copying. 

The situations include:

(a) work titles. Work titles are except in rare cases not considered eligible for copyright protection as a work of art due to lack of originality. The Copyright Act offers in sec. 73 a special protection of titles which is not dependent on originality. 

(c) the name, appearance, and other aspects of fictitious (e.g. cartoon) characters. It is quite doubtful whether fictitious characters as such can be protected by copyright law. However, some protection of cartoon characters is probably possible, but we have no case law in that respect. The names of e.g. cartoon characters are not liable for protection neither as a work of art nor as a title, but may be protected as trade marks.

(d) costumes and clothing designs. Copyright protection of costumes and designs is normally denied due to lack of originality. It also seems very doubtful if a design by itself could be afforded protection by trade mark law.

(e) furniture design and (f) architectural designs. Trade mark protection of designs is probably normally excluded due to the Trade Marks Act, sec. 2(2) (“signs which give substantial value to the goods”).

(g) labeling or packaging. For such works the level of originality is normally not met and copyright is therefore normally excluded.

(h) musical works. Trade mark protection is possible for musical works such as signature tunes. Others sounds than musical works can also be protected as trade marks. 

(i)appearance of books or periodicals. Copyright protection in the general appearance would normally be excluded due to lack of originality.

7. Has the attitude towards protectability of the items mentioned in Question 6 above under trademark and/or copyright law changed in recent years? In which respect?

During the recent years the attitude in trade mark law has become more liberal. Until quite recently musical works were not considered eligible for trade mark protection. Today such marks can be – and are – protected as trade marks. There seems to be a pressure at the moment for a further liberalization concerning designs, titles, names and get-up etc. It is normally recommended in Danish literature on the subject that one should be very careful not to open the trade mark-door too widely in these situations. 

8.
To what extent is trademark or unfair competition protection available in circumstances where copyright law affirmatively denies protection. Does the extent of trademark protection differ depending upon the reason that copyright protection is not available?

Trademark and unfair competition protection is available in all circumstances where the relevant criteria are satisfied. Each right is judged by itself. It is therefore irrelevant to the question of e.g. trade mark protection whether or not copyright protection has elapsed or is otherwise denied. In practice there are cases where protection is excluded according to all three set of rules. Such cases are “ideas” and shapes that are necessary due to technical considerations. 

9. To what extent is trademark or unfair competition protection available in circumstances where patent law affirmatively denies protection?  Does the extent of trademark protection differ depending upon the reason that patent protection is not available?

Trade mark or unfair competition law cannot be combined with patent protections regarding technical matter. If patent protection is denied due to the lack of technicality, trade mark or unfair competition law is possible. The protection thus offered would normally be very limited and should under no circumstances serve as an extension of patent protection in time or as regards matter.

10.
To what extent does trademark law protect against non-attribution or misattribution of authorship?  Is this protection coterminous with protection offered by moral rights?

As explained above the possibilities of combining trade mark and copyright protection according to Danish law is quite limited.

