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General preliminary remarks

Concerning the form of the questionnaire

The questionnaire consists of ten questions, only the last of which deals directly with copyright.

The questionnaire is very detailed and includes a very large number of questions.

Within the framework of French law, many questions overlap, particularly because the question subjects are either transverse, or particular. Responses to transverse questions sometimes constitute responses to the particular questions, and vice versa.

That is why certain responses are very succinct, or identical for several questions.

Concerning the basis of the questionnaire 

Generally speaking, French positive law includes many provisions that could be used to protect acts of neutralisation of the protective arrangements for works outside protection by reservation mechanisms coming under copyright and neighbouring rights.

However, the purpose of those provisions is not to protect the works as such.

They make it possible to move against actions that have indirectly made it possible to obtain access to the said works by neutralisation of the systems.

These provisions are essentially as follows:

· computer criminal law, and essentially access to or fraudulent presence in an automated data system

· violation of private correspondence (article 226 – 15 of the CPI)

· article 79 – 1 ff. of the law of 30 September 1986 concerning fraudulent interception of televised programmes – of broad application since distribution by networks may be characterised as television broadcasting.

Moreover one of the important legal difficulties brought up by the multiplication of texts results from the coherence between various texts pursuing different objectives:

· freedom of telecommunications and users’ rights 

· protection of content by criminal law systems

· protection of content and exceptions in the common law of artistic and literary property 

· specific exceptions to software law

· protection of private correspondence.

It then appears that all of the legal protection mechanisms come under other fields of law that can be applied in order to ensure protection of the technical measures and / or of the information relative to the protected objects.

However, this application is never aimed at providing protection of assignees. Hence it seems that this legal arsenal will be usefully supplemented by provisions enabling the holders of rights to have some specific legal tools proper to their interests, but without excluding application of the existing legal tools.

The latter point is an important one, since protection by mechanisms outside copyright has the advantage of not being subject to the limits that could result from application of the provisions of the draught directive concerning copyright and neighbouring rights, which provide for protection of the technical measures insofar as compatible with the benefit of the exceptions.

In view of the legal uncertainties concerning the exact relationship that is to be instituted between protection of the technical measures and the benefit of the exceptions, and pending discussion and debate at the time of transposition into French law of the directive once it is adopted, the traditional means of protection, and particularly criminal computer law, remain – and will remain – reliable tools available to practitioners.

Outline of the questionnaire:

1. Acts of neutralisation

2. Common law of liability 

3. Law relating to audio-visual, cable and satellite and protection of encrypted services or programmes, protection of conditional access services

4. Telecommunications law 

5. Computer crimine

6. Commercial practise and unfair competition

7. Protection of the technical arrangements

8. Other types of protections

9. Exceptions, fundamental rights, interests of third parties and the public interest

10. Application of the types of protection contemplated in questions 1 to 9 to works protected by copyright

1. Acts of neutralisation

Are the following acts forbidden in your country? By virtue of what legislation?

a. Access without authorisation to a computer system that is technically secured or has protected content.

These acts are outlawed by law n° 88- 19 of 5 January 1988 (Godfrain law), now incorporated into articles 323-1 ff. of he new Penal code:

“The act of accessing or of fraudulently remaining in all or part of a system for automatic data processing is punished by one year of imprisonment and by a fine of 100,000 F”.

We must point out that French law does not make the protected nature or lack thereof of the system a condition for attacking the action (along those lines, Court of Appeals of Paris, 11th chamber, 5 April 1994, Court of Appeals of Toulouse, 3rd Chamber, 21 January 1999).

b. Receiving data or protected content without authorisation or without paying the required remuneration.

We should mention that the responses may vary in the light of what is understood by the term “protected content”.

This may refer to technical protection, or to protection under intellectual property law.

If one accepts the latter meaning, the acts mentioned constitute an infringement of copyright or of the neighbouring rights (including the right sui generis held by the producer of a database), this under the conditions laid down in the text (exclusive monopoly and exceptions).

c. Access to technically secured computer system or to content protected by a false name or by a password.

These acts are forbidden by virtue of article 323-1 ff. of the new Penal Code, which apply to any penetration of a system.

“Fraudulent access, in the meaning of the law, refers to all irregular procedures for penetration of a system” (Court of Appeals of Paris, 11th Chamber, 5 April 1994).

d. Access to technically protected content by supplying false financial data.

The response is affirmative and is identical with the previous one (application of articles 323-1 ff. of the New Penal Code).

e. Access to a technically secured computer system or to protected content by using a false IP (Internet Protocol) address.

The response is affirmative, on the same basis as the one described above.

f. Decoding the encrypted content without authorisation.

The same articles again apply.

g. Exceeding the authorised number of users or access time.

Exceeding the number of users is tantamount to fraudulently remaining and / or the act of overrunning the authorised access time is still sanctioned under articles 323-1 ff. of the new Penal Code, which also condemn fraudulently remaining in an automated data processing system. 

Such actions may also constitute acts of infringement, any “overrun” of the authorisation granted by an assignee being an infringement (L. 335-2 of the Code of Intellectual Property).

h. Exceeding the number of authorised copies or a technical measure preventing production of copies.

The response is the same as the previous one.

2. Common law of liability

a. Can the neutralisation of the technical measures be sanctioned on the basis of the common law of civil liability?

One may contemplate application of article 1382 of the Civil Code: “Any action whatsoever on the part of a person that causes harm to others obliges the party by whose fault the action has occurred to pay compensation”.

This text is generally applicable.

On what conditions?

Above all, for the fault to be constituted, there must have been violation of an obligation. Hence it is necessary to determine the said obligation. General obligations, such as the obligation to observe diligence, may possibly be applicable.

Three elements must be present: prejudice, a generating fact and a causal link between them.

The weakness of the mechanism instituted under article 1382 of the Civil Code is due to the fact that it is up to the victim to prove those elements.

What is the situation with production and distribution of systems making avoidance possible?

Here again article 1382 of the Civil Code may apply. However, one may think that in this situation, the causal link between prejudice and the fault will be hard to establish.

b. Have the Courts of Appeals and the Lower courts already sanctioned avoidance and / or marketing of equipment on the basis of civil liability? On what assumptions? How have they characterised the fault? Is an element of intent or of knowledge necessary? Does the fault consist in contributing to or in facilitating the violation of a right (copyright or other right)?

There are no precedents as far as we know relative to this problem. However, in the light of the precedents relative to application of article 1382 of the Civil Code generally, an element of intent or of knowledge would probably not be necessary (objective conception of personal action in French law).

c. In case neutralisation or distribution of equipment making neutralisation possible can be the object of proceedings on the basis of civil liability, on what assumptions could one escape such liability? 

The only hypothesis making it possible to escape the liability provided for under article 1382 of the Civil Code is force majeure.

d. Could the fact of blocking access to data or to other objects that are technically protected constitute a misuse of law in your country?

The notion of misuse of law is a very subjective one in French law. Hence it is difficult to predict the decisions that would be made by the courts. But having said this, there is nothing against the notion, a priori, that the conclusion would be a misuse of law in the case mentioned.

3. Law relating to the audio-visual sector, cable and satellite, and protection of encrypted services or programmes, protection of conditional access services

a. Are encrypted programmes and / or services (for instance, pay television services, etc.) the object of regulation? Is that regulation found in civil, penal, administrative or public law? What is the objective of such provisions?

Encrypted programmes are regulated by law n° 86- 1067 of 30 September 1986, as modified by law n° 92- 1336 of 16 December 1992. That regulation is found in penal law. 

Its objective was originally to protect the CANAL + Television channel against reproduction of its decoders.

b. Are decoding or reception of encrypted programmes and / or services without authorisation prohibited? Under what conditions? What is the objective of these regulations? What types of programmes and / or services are targeted? Must they be paying in order to benefit from protection?

The programmes targeted are “televised programmes when the said programmes are reserved for a given public that accesses them by means of remuneration paid to the service operator” (article 79-1 of the law). Hence there must be payment for the programmes.

Moreover the conditions are specific to this text.

Thus the Cour de Cassation (Supreme Court of Appeals) has recalled that installation in a public place (in the case in question, in the bar of a hotel) of a decoder did not constitute the violation targeted by article 79-3. (Cour de Cassation – Crim, 21 November 2000 – quoted by Lamy Droit des Médias et de la Communication – Actualités – n° 11 – 23 February 2001).

Hence use for purposes other than private ones is not one of the material criteria concerning the violation. It therefore seems clear that this text has its own logic, and that the conditions provided for in the texts relative to copyright in public use subject to the monopoly and private use covered by an exception are not applicable.

Who may file suit? What sanctions are provided for?

An action may be filed by the service operator. 

The sanctions that are provided for are a fine and imprisonment (article 79-1 ff. of the law).

c. Does the prohibition also concern decoding or neutralisation equipment? 

The prohibition also relates to those elements.

What are the prohibited activities?

Article 79-1 prohibits “manufacture, importing with a view to sale or rental, offering for sale, holding with a view to sale, sale or installation of equipment, materials, systems or instruments designed, in total or in part, to fraudulently receive televised programmes, when the said programmes are reserved to a given public that accesses them by means of remuneration paid to the service operator”. 
Article 79-2 prohibits “the action of ordering, designing, organising or disseminating advertising that, directly or indirectly, promotes an equipment item, materials, systems or instruments mentioned in article 79-1”.
Does the law also prohibit non-commercial activities relative to such equipment items?

The answer is yes.

Article 79-3 prohibits “organisation, defrauding the service operator of its rights, of reception by third parties of the programmes mentioned in article 79-1”. 

Article 79-4 sanctions “the acquisition or holding, with a view to use of an equipment item, materials, systems or instruments mentioned in article 79-1”. 
With respect to decoding equipment, how does one define the unlawfulness of such systems?

The definition of unlawfulness of such systems seems to be teleological, since the law mentions equipment that is “designed, in total or in part, to fraudulently receive” the programmes in question.

The notion of “fraud” is a broad one.

How does the law with mixed systems, i.e., devices that have both a function, a legitimate use, and a function of illicit neutralisation? Who can file an action on the basis of the said law? What types of actions and of sanctions are provided for?

d. Are there circumstances under which decoding is authorised for the user? How do the precedents apply these rules and regulations?

e. Do you consider that these rules and regulations are adequate and effective?

The law does not deal with mixed systems. Hence the protection is identical. No circumstances can justify access and fraudulent maintenance.

The regulations under computer criminal law are particularly effective in ensuring protection of the technical measures.

f. Rules and regulations relative to conditional access:

A 1997 European directive protects conditional access services, namely, services access to which is subordinate to certain conditions, particularly to payment of remuneration, and sanctions the marketing of mechanisms facilitating neutralisation of conditional access systems. The protected services are radio and television, as well as the information society services, the examples mentioned in this connection being, in particular, services relating to video on request, on-line access to a database, on-line publication and other services supplied on the networks.

1. Does similar protection exist in your country? In what legal field (audio-visual law, specific law)?

2. In case the answer is yes, what is the objective of that legislation? What types of services are targeted? What are the protection conditions? Is conditional access defined by the remuneration criterion? Does the law prohibit the act of neutralising the technical measure relating to access or the devices allowing such neutralisation? In the latter case, what activities are forbidden (sale, manufacture, possession, provision of services, etc…)?

3. The European directive explicitly includes information society services in its fields of application, which moreover are defined as services provided remotely in response to an individual request by the addressee of the service. Does your legislation concerning conditional access also cover information society services? In other words, can it be applied to the services supplied on the Internet or on other electronic services?

The law of 1 August 2000 relative to freedom of communication lays down the regime applicable to operators of conditional access systems (article 95 of the law). However, the main purpose of those texts is to settle the conditions under which the said operators have to allow access to such technologies without distortion of competition.

Outside of the texts already mentioned (protection by computer criminal law – protection of decoders), there are no specific arrangements.

4. Telecommunications law 

We must remind you that telecommunications law is based on a few major principles that define users’ rights.

To present them, we will use the classification made by Professor Michel Vivant (LAMY: DROIT DE L’INFORMATIQUE ET DES RESEAUX, Edition 2000, n° 1944):

1. The right to network connection 

2. The right to correspondence secrecy

3. The right to operator neutrality 

4. The right to recourse against the suppliers

5. The right to protection against improper clauses.

We also remind you of the existence of the above-mentioned law of 30 September 1986, modified by the law of 16 December 1992, that sanctions unauthorised access to a television when the said access is conditional on payment of a remuneration to the service operator.

a. The rules and regulations relative to telecommunications may sanction unauthorised interception of communication, either by decoding or by any other act providing access to the content at the time of its transmission on a telecommunications network. This type of provision could constitute the basis for an action against decoding or unauthorised access to data transmitted on telecommunications networks. Does the law on telecommunications contain any such prohibition?

The answer is yes. Such a prohibition is stipulated by law n° 91-646 of 10 July 1991 relative to secrecy of correspondence transmitted by way of telecommunications.

1. What is the act in question? Does the law refer to equipment allowing or facilitating such interception?

Article 226-15 of the Penal Code sanctions “the act, committed in bad faith, of intercepting, diverting, using or disclosing correspondence that is issued, transmitted or received by way of telecommunications”.

The law mentions equipment, since the said article 226-15 also represses the act, committed in bad faith, of “proceeding with installation of devices designed to make such interceptions”.

2. Must the content be encrypted or otherwise protected to benefit from protection?

The answer is no. Correspondence of all types is protected.

3. Is the prohibition on interception or distribution of equipment allowing interception subject to certain exceptions (for instance, when the decoding or interception devices meet certain technical standards)?

No, application of the text is not subject to technical criteria.

4. Who may file an action on the basis of these provisions? What actions and sanctions are provided for?

Persons whose correspondence has been intercepted, diverted, used or disclosed in bad faith. Article 226-15 of the Penal code provides a penalty of one year of imprisonment and a fine of 300,000 F.

b. Telecommunications law may also impose observance of certain technical standards on terminal devices. This could constitute a way of prohibiting telecommunications systems allowing unauthorised reception of communications. What is the situation in this respect in your legislation?

A text requires terminal devices to observe certain technical standards. We are referring to decree n° 92-116 of 4 February 1992 relative to approval of telecommunications terminal equipment, to its connection conditions and to authorisation of installers (LAMY: DROIT DE L’INFORMATIQUE ET DES RESEAUX, Edition 2000, n° 1939). But these texts are not connected with protection of the content.

5. Computer crime

a. Does your country have legislation concerning computer crime?

The answer is yes. Law n° 88-19 of 5 January 1988, known as the “Godfrain law”, now incorporated into articles 323-1 ff. of the new Penal Code (cf. responses to the previous questions).

Do avoidance of technical protection or unauthorised access to a computer system or network constitute an offence? 

The answer is yes.

Article 323-1 of the new Penal code provides that “the act of accessing or of maintaining oneself, fraudulently, in all or part of an automated data processing system is punished by imprisonment of one year and by a fine of 100,000 F”.

What is the objective of making such actions criminal acts?

To sanction a new type of crime against which recourse to the common law lacked effectiveness, particularly because of the principle of speciality in criminal law.

b. How are the acts that are prohibited defined? Is the way unauthorised access is made possible specified, for instance, supply of a false password, decoding, or some other act of piracy?

The forbidden acts are defined broadly. The way access is made possible is not specified. The fact is that it is the mere act of fraudulently accessing a system for automated data processing that is made criminal, the means used for that purpose being unimportant.

c. Is the criminal law also aimed at equipment making commission of such offences possible (sometimes called “hacker tools”)? Failing this, could the seller or the manufacturer of such equipment be prosecuted as accomplices? What are the penalties provided for such offences?

Criminal law is not directly aimed at the equipment items. 

The seller or the manufacturer of such equipment items and / or any person could be prosecuted on the basis of the general texts relative to complicity.

The fact is that article 121-7 of the Penal code provides that “a person is an accomplice in a crime or an offence if he knowingly, by aid or assistance, has facilitated preparation or consummation thereof”. 
d. What are the elements of the offence? Is a fraudulent intent or some other moral element required?

A material element and a moral element are necessary for the infraction to occur. The material element consists in access to and / or unauthorised maintenance in a system. The moral element lies in the knowledge of an absence of a right to access and / or to maintain oneself in the system.

e. Have the courts already applied these provisions in the context of a technical protection measure or of unauthorised access to data or to other technically protected objects? 

The answer is yes. However, the application of the texts does not depend on the existence of limited access or access subject to conditions. Thus mere access and / or maintenance, as long as it is not explicitly authorised, is sanctioned (Court of Appeals of Paris – 5 April 1994).

f. In the absence of a law of computer crime, could certain traditional offences (theft, fraud, forgery, break-in, etc.) be used to characterise unauthorised access and / or neutralisation of a technical system? Are there cases in the precedents?

In principle such charges could apply to access to or unauthorised maintenance in a computer system or in a network as long as entry is under the conditions laid down in the text.

6. Commercial practise and unfair competition

a. In your country, has the marketing of decoding devices or equipment or of decoders been sanctioned, in the absence of specific protection, on the basis of the law concerning unfair competition? Under what conditions?

There are no cases of jurisprudential application of the law concerning unfair competition to marketing of decoding devices or equipment in French law.

b. What are advantages, drawbacks or limits of application of the law concerning unfair competition to such practises? Do you think such protection is effective and efficient?

The purpose of the law concerning unfair competition and of law regarding parasitical actions is different. This law is based on a broad application of article 1382, relative to civil liability.

The drawbacks lie in the difficulty of proving elements making it possible to act on this basis, and particularly the existence of a fault in the absence of private rights to the object of protection.

This protection cannot be effective, since it depends on the circumstances in each case, and hence does not provide sufficient predictability.

In addition one must have a dilution of the forms of specific legal protection by an inappropriate extension of protection by unfair competition or parasitical actions.

7. Protection of the technical arrangements

The technical protective arrangements themselves may be the object of private law. It may be a question of a copyright or of a patent to the software, or else of manufacturing secrets or of business secrecy protecting the decoding key or the technical mechanism itself. Getting around the software or the technical means or manufacturing or distributing avoidance equipment could constitute an act of reproduction (decompilation of the software, for instance), of unauthorised exploitation or a disclosure of manufacturing secrets or business secrets.

a. Is your legislation concerning copyrights, patents or business secrecy applicable in this context? Under what conditions? Have the precedents already protected a technical mechanism by way of this approach?

The legislation relative to software can perfectly well apply, as long as the technical system uses software.

This protection is now provided in positive law by copyright, and it cannot be provided by patents, whatever the status of the present debate concerning patentability of software may be.

Furthermore the code of Intellectual Property henceforth protects technical systems for protection of software by means of a specific text (it being recalled that computer criminal law may also apply).

Article L 122 – 6 – 2 of the CPI provides as follows:

“Art. L. 122-6-2 (Law n° 94-361 of 10 May 1994). Any publicity or use notice relative to the means of doing away with or neutralising any technical arrangements protecting a software item must mention the fact that the illicit use of such means is subject to the sanctions provided for in case of infringement. A decree in Council of State will lay down the conditions for application of the present article.” 

The decree has not yet been adopted, and there are no precedents with respect to application of this text.

Moreover the protection relative to manufacturing secrets and know-how may apply.

But these protective systems are governed by specific conditions, that will sanction actions having made it possible to obtain access to information relative to the protective system, and not to the attack relative to the protective system itself.

b. What are the exceptions to these specific protective regimes from which a person who has gotten around the protection or has made / distributed avoidance systems could benefit?

There is an exception relative to the interoperability of the software (article L. 122-6-2 of the Code of Intellectual Property).

The said article provides as follows: 

“Art. L. 122-6-1 (law n° 94-361 of 10 May 1994). I. – The acts provided for in points 1 and 2 of article L. 122-6 are not subject to the author’s authorisation when they are necessary to allow use of the software in accordance with its purpose by the person having the right to use it, including the right to correct errors.

However, the author is entitled to reserve, by contract, the right to correct the errors and to determine the special procedures to which the acts will be subject that are provided for in points 1 and 2 of article L. 122-6 necessary to allow use of the software in accordance with its purpose by the person having the right to use it.

II.- The person entitled to use the software may make a back-up copy when this is necessary to preserve use of the software.

III.- The person entitled to use the software may, without the author’s authorisation, observe, study or test the operation of the said software in order to determine the ideas and principles underlying any element whatsoever of the software when he carried out any operation relating to loading, display, execution, transmission or storage of the software that he is entitled to carry out.

IV.- The reproduction of the software code or the translation of the form of the said code is not subject to the author’s authorisation when the reproduction or the translation of the form in the meaning of point 1 or of point 2 of article L. 122-6 is indispensable in order to obtain the information required for the interoperability of a software item created independently with other software items, as long as the following conditions are met:

1. The said acts are carried out by the person entitled to use a copy of the software or in his behalf by a person authorised for that purpose.

2. The information needed for interoperability has not been made easily and quickly accessible to the persons mentioned in point 1 above.

3. And the said acts are limited to the parts of the original software necessary for the said interoperability.

The information obtained in this way may not be:

1. Used for purposes other than realisation of the interoperability of the software created in an independent way.

2. Or communicated to third parties unless that is necessary to the interoperability of the software created independently.

3. Or used for the development, production or marketing of a software item the expression of which is substantially similar or for any other act constituting an attack on the copyright.

V.- The present article may not be interpreted as allowing a person to attack the normal exploitation of the software or to cause unjustified prejudice to the author’s legitimate interests.

Any stipulation contrary to the provisions laid down in points II, III and IV of the present article is null and void.”

Within the framework of this exception, it would be possible to attack the technical protection systems based on a software item to adapt the latter to another compatible software item and / or to compatible hardware (Court of Appeals of Paris, 12 December 1997 – interoperability for adaptation of the ZIP floppy disk software to a reader).

We should also point out that the French courts have given a very restrictive interpretation of the back-up copy. It may be made only if the software publisher has not provided it, and if it is useful.

8. Other types of protection

a. How could one protect the technical measures outside of legislation or the legal mechanisms mentioned above? By what type of legislation or legal mechanisms (for instance, law concerning protection of personal data and private life, property right, etc…)? On what assumptions?

b. In particular, do you think that the law of contracts can offer an effective solution to prohibit neutralisation of technical protection? 

1. Assumption of a contract managed by the technical measure itself (case of on-line licenses) that would prevent neutralisation. Is such a contract valid?

Such a contract would be valid “a priori”. However, such a contract could not prohibit decompilation for interoperability purposes.

Moreover the contracts proposed by the authors’ companies provide that an authorisation granted in connection with rights is valid only subject to the use of certain software items, the said software items not allowing downloading, but only streaming.

2. Assumption of a contract concluded with the computer or electronics industry that would force them to develop devices respecting the technical measure or not neutralising it? Have such negotiations taken place in your country?

We have no knowledge of negotiations along those lines, but that does not mean that they do not exist.

9. Exceptions, fundamental rights, interests of third parties and the public interest

a. Are there general limitations on the types of protection contemplated in this report, limitations that would apply independently of the legal provisions on which the action against neutralisation of technical measures is based (limitation resulting, for instance, from freedom of expression, freedom of information, the public interest, consumer protection, misuse of law, etc…)?

b. What is the position in your country of the computer and electronics industry? Are there products likely to be forbidden on the basis of the types of legislation mentioned above? How have their interests been taken into account?

We must remind you here of the fundamental rights of users we have previously mentioned:

1. the right to connection to the network

2. the right to secrecy of correspondence 

3. the right to operator neutrality

4. the right to recourse against suppliers

5. the right to protection against improper clauses.

However, it is clear that new divergent interests will have to be taken into account in connection with discussion regarding transposition of the directive concerning copyright and neighbouring rights in the information society.

10. Application of the types of protection contemplated in questions 1 to 9 to works protected by copyright

a. Could the holders of rights make use of the legal mechanisms and provisions mentioned above either to prohibit neutralisation of the technical measures protecting their works, or to prohibit distribution of equipment making such avoidance possible or facilitating it? What protective arrangements could apply?

b. Are these various types of protection such as to be used alternatively to or jointly with specific protection of the technical measurements in connection with copyright?

c. What are the advantages and the drawbacks for the author of using these various legal provisions? Do these various legal regimes throw another light on the opportuneness of new and specific protection in the copyright field?

d. If the author can use such protection outside the copyright, could that justify carrying out the transposition of the provisions of the treaties of the World Intellectual Property Organisation in this field into legislation other than copyright legislation? Do you think this solution would be opportune and effective? If not, what are the failures and shortcomings of these existing provisions that could be remedied by specific protection in the copyright field?

Do you have any other remarks?

The holders of rights may now potentially call on all of the legal provisions recalled in the responses to the questionnaire.

However, it would seem better for them to have their own rules regarding protection of the technical measures.

That will be the case within the framework of transposition of the directive concerning copyright and neighbouring rights in the information society.

Three minimum conditions would have to be met to ensure protection of the technical measures:

1- One of the important conditions is that this protection should be granted to the holders of rights, and not to any person involved in the chain of dissemination of the protected objects. It will then be up to the holders of rights to decide on the way in which they want to make use of their prerogatives, particularly by contract.

2- A second condition will have to be to ensure the effectiveness of the specific legal protection of the technical measures by avoiding a situation in which the beneficiaries of the exceptions could claim a right to such exceptions that would neutralise protection of the technical measures.

3- Finally, it is essential that the specific regimes for protection of the technical measures not prevent the holders of rights from using the other legal tools available to them in the present state of positive law.
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