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I.D.2: Prepared by Mr. Kentaro ENDO and Prof. Hiroshi SAITO.

Topic I: Technological Protection of Copyrighted Works, and Copyrighted Management Systems

Part D: What is the appropriate scope of copyright in a world of technological protections?

Session I.D.2: The scope of the prohibition on circumvention of technological measures – exceptions

1.1  If general tort law principles are to be met, a person might be liable for having engaged in an act of circumvention or having manufactured or distributed a circumvention device.

1.2  No.

1.3   1.  If general tort law principles are to be met, a person who committed the act of circumvention might be liable.

     2.1. If general tort law principles are to be met, a person who furnished the means of circumvention by such a way might be liable.

     2.2. If general tort law principles are be met, a person who furnished the means of circumvention by such a way might be liable.

     2.3. If general tort law principles are to be met, a person who furnished the means of circumvention by such a way might be liable.

1.4  –
1.5  –
1.6  –
1.7  No.

2.1  1. In 1999

     2. The amendment of the Copyright Law

2.2  Yes

2.3  1. Yes

     2. No

     3. No

     4. No

2.4  Transfer to the public the ownership of, and manufacture, etc. of, the devices to circumvent technological measures which prevent copying of videogram or music CD without authorization are regulated by the criminal penalty in the Copyright Law. Also, sales and related activities for devices and programs that circumvent technological measures to control use or copying of contents are classified as “unfair competition” under the Unfair Competition Prevention Law.

2.5　The Copyright Law provides for criminal sanctions.

<The Copyright Law>

Article 120bis.- The following shall be punishable by imprisonment for a term not exceeding one year or a fine not exceeding one million Yen;

    (i) any person who transfers to the public the ownership of, or lends to the public, manufactures, imports or possesses for transfer of ownership or lending to the public, or offers for the use by the public, a device having a principal function for the circumvention of technological protection measures (such a device includes such a set of parts of a device as can be easily assembled) or copies of a program having a principal function for circumvention of technological protection measures, or transmits publicly or makes transmittable such program;

    (ii) any person who, as a business, circumvents technological protection measures in response to a request from the public;
2.6  1.  Yes. (any person who, as a business, circumvents technological protection measures in response to a request from the public).

2. 1. Yes.

    2. 2. Yes.

    2. 3.Yes. (any person who, as a business, circumvents technological protection measures in response to a request from the public)
3.  No.

2.7   There are differences between the protection of technological measures and copyright management information. The Copyright Law ensure the legal protection of technological measures by provisions specifically addressed to the question, whereas the intentional removal or alternation, etc. of copyright management information shall be considered to constitute infringement on copyright relating to concerned copyright management information.

2.8   4. 1. Yes.

        2. No.

      5. Yes. Liability depends on whether a device has a “principal” function for the circumvention of technological protection measures or whether copies of a program have a “principal” function for circumvention of technological protection measures.

3.1 No.

3.2 No.

3.3 We are not aware of such agreements.

3.4 No.

3.5 No.

3.6 We know that in 1999 and 2000 the sellers of devices for the circumvention of technological protection measure were arrested on doubt of violation of Article 120bis. (i) of the Copyright Law.
3.7 

Kinds of works/ media  

　　　　　　　　　
Kinds of

technological measures
Percentage of works with technological protection

Music / 

Phonogram


Digital media

(ex. Music CD)


Serial Copy 

Management System 

(SCMS)
Almost all of 

Commercially music CD

Movie


Digital media

(ex.DVD)


Copy Generation

Management System

(CGMS)
Almost all of movie DVD

software





Macrovision System


About 90% of new movie

DVD software




Digital CS

broadcasting


About 60% of Pay Per

View programs


Analog media

(ex. Video tape)

About 60% of new movie video software  

