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Answers to combined questionnaire for Session II.

The Relationship of Copyright and Trademarks


1.In the Republic of Kazakhstan the notion of a "work of art" is generally accepted. It includes: literary and photographic works, visual art works, musical works, architectural and design works, cinema and theatre works.
However, the legislation in force gives the definition of only one notion of a "work of decorative and applied art": "a two-dimensional or three-dimensional work of art, transferred to the items of practical use, including the works of art handicrafts, or the works produced by industrial method."

2.In the Republic of Kazakhstan there is no such notion at legislative level as "the unity of art". Consumer articles are protected by the patent law, while the original works of art, indicated in Point 1, are protected by the Copyright Law. The works of folk decorative art are not covered by
the Copyright Law.

     N. B. In practice, the copyright of the authors of consumer articles and trade marks is limited by the author's contract for the order.

3.At present, the copyright and the patent right exist separately. The cumilative criteria for copyright and patent protection are absent.

4.In the Republic of Kazakhstan a three-dimensional work can be registered as a trademark. A special law on unfair competition is absent. The law "On restricting of the monopolists' activities" has the clause "on unfair
competition". In the Law "On trademarks" there is no such notion as "visual image", however, it is substituted by the notion "visual designation". The law "On trademarks" excludes the protection for the works of art and its fragments, which are protected by the copyright law.


5.The patented consumer articles are not registered as trademarks.

6.a) The work titles are protected by copyright law as a  component part of works.  Pursuant to the law "On trademarks" the work titles could be registered as trademarks.
b) for this case the degree of simultaneous protection is maximal.
c-d) in these cases protection under the law "On trademarks" is rather complicated.
i) this case reminds the situation b), but under the law "On trademarks" the number of unprotected elements increases.

7.The criteria of protectability of the items is defined by the each law separately. The legislative general state of protectability is absent.

8.Trademark protection is possible upon expiration of the copyright's period of limitation, under anonymity, or uncertainty of the author.


9.This issue is not coordinated with the Kazakhstan legislation.

10.As a rule under application to register a trademark, the name of the author is not indicated. That is, the moral rights of the author are  infringed. The State Register of trademarks of the RK has no provision indicating the name of the author of trademark.

11.At present, in the RK there are rare cases of court hearings of a), b), c), d);
e) imperfect form of contracts for orders under designing of trade marks excludes restrictions under the transfer of copyright (property and private non-property rights) compared with the author's contracts under which the moral rights are reserved after authors.

12.In the Republic of Kazakhstan, according to accepted practice, the collections of state museums are considered as public domain. The state museums and state cultural institutions, as a rule, do not use the intellectual property rights.




