Session II

The relationship of Copyright and trademarks.

1.
Article 3° LFDA. The works protected by this Law are originally created works susceptible of disclosure or reproduction in any form or medium.

2. Yes, the National Legislation follows a unity of art approach.

Article 14 LFDA. The following shall not benefit from the copyright protection referred to in this Law:

I (...)

II. The industrial or commercial exploitation of the ideas embodied in works.

(...)

Article 93 LFDA. The provisions of this Chapter shall apply to those aspects of works of applied art that are original. The use to which those works are put shall not be eligible for protection.

3. Copyright and design right is independent and cumulative.

Yes, there is cumulative protection available.

No criteria established on National Legislation.

4. Yes trademark Law protect the design of three-dimensional article, this designs cannot be descriptive of the services or product that will apply.
5. Not in general, the Industrial Property Law only, establishes that it cannot be a trademark the titles or names of intellectual works with out the permission of the author.

6. Cumulative protection granted under copyright and trademark law apply to the following: a), b),c),d) ,e) and i).

7. The National Institute of Author right has been working to improve the coordination with the Mexican Institute of Industrial Property.

8. The extent of trademark protection differs depending upon the reason that copyright is not available.
9. The extent of trademark protection differs depending upon the reason that patent protection is not available.
10. Trademark Law doesn’t protect moral right; only the Federal Author Right Law protects moral rights in favor of the author.
11.
a. There has been cases where one person obtains an exclusive right of use and exploitation of titles, names, designations, distinctive physical and psychological characteristics or original or operational characteristics and another person has a trademark right over the same titles, names, etc.

Also, there have been cases where a person registers a drawing, which another person trademark right also protects it. These cases are not very common but arise problems between the right holders.

b. In the case of Author Rights infringement, the author or the owner of its rights needs to prove his authorship or his title ownership, and has the following claim process:

a) Mediation agreement in the National Institute of Author Right.

b) Non-compulsory arbitration at request of parties.

c) Two administrative infractions proceedings one in Author Rights issues and other in commerce issues the first one is resolved by the National Institute of Author Right and the second one by the Mexican Institute of Industrial Property.

d) Civil proceeding for damage or harm suffered.

e) Criminal proceeding.

In the case of Industrial Property Rights, the title ownership, need to prove that, and has the following claim process:

a) Non-compulsory arbitration at request of parties.

b) Administrative infraction proceeding.

c) Civil proceeding for damage or harm suffered.

d) Criminal proceeding.

d. Exhaustion of right/ first sale.

e. 
12. In our country we have a problem with the administrative authorities because unfortunately in the new Federal Author Right Law (1997), the Mexican Institute of Industrial Property has competency to resolve the commercial infractions related with author rights and the National Institute of Author Rights only has competency to resolve the Author Rights infractions. This duality of authority is a real problem because Mexican 

Institute of Industrial Property has too much work.
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