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Different intellectual property rights interact and often more than one single kind of intellectual property protection may be available – the principle of double or cumulative protection. Copyright protects literary or artistic works, i.e. in broad terms the literary or aesthetic elements. Patents protect the technical of functional elements, designs the form and external elements, and trade symbols the distinguishing elements. Additionally, the protection against unfair competition protects consumers and undertakings against unfair marketing practices.

Below, I should try to describe the relationship between national copyright protection and other kinds of intellectual property protections as well as protection given through legislation against unfair competition. I have chosen not to follow the matrix given by the Questionnaire, but rather focus on relations of different kinds of intellectual property protection possible. The aim, however, is to answer the Questionnaire as thorough as possible. Relevant existing case law on the relationship between copyright and other intellectual property protections will be referred to continuously. 

First of all, I should like to make some general statements about fundamental conditions. Since Sweden is a statutory law country, and a rather small one, an effect thereof is an evident lack of case law. To some extent this lack may recently have been observed by the Swedish Supreme Court, i.e. at least as concerns copyright protection, where there is no registration system that would render a presumption of protection in the specific case.
 Furthermore an intellectual property infringement case before a court often tends to be very expensive and take a long time. Therefore, it is common that disputes are settled. 

Before going in to national details on the relationship between copyright and trademark protection today, it may be of some interest to describe the development of a legal protection of get-ups in Sweden. This will give a better understanding about the present possibilities to find overlapping protection of copyright, industrial properties and the legislation against unfair competition in Sweden.

The starting point is a more or less total denial of protection of any kind of any get-up. In the very beginning there was only The Registered Designs Act of 1899
 covering nothing but products of the metal industry. In its first reading of the 1919 Swedish Act on Protection of Pieces of Arts
 there was no protection of useful arts or designs. However, already in 1926 the Act was amended to protect artistic useful pieces of art for a period of ten years from the time of publication. The shorter time of protection was, by itself, connected to lower levels of creativity and a limited scope of protection.

In 1942 to the Swedish Act Against Unfair Competition,
 of criminal character, was given its Section 9, covering protection of trademarks established on the market – irrespective of registration. According to this Section it was possible to get a trademark protection also for get-ups. In 1957 the private body The Expert Body of the Swedish Trade and Industry
 (NOp) was established, the aim of which was to compensate the – at that time – lack of an effective legislation against unfair competition and misleading advertisement. The Body made decisions about fair competition based on the ICC International Code of Advertising Practice. As, at that time, there was no general protection of registered designs, the Body in some decisions held copies of more or less functional products as unfair.

When the present Swedish Copyright Act
 was enacted in 1960 the ten-year-protection for useful arts was maintained. In 1960 Sweden also got a new Trademarks Act
 with possibilities of registration as well as protection by establishment on the market for any kinds of trademark, get-ups included (i.e. that the provisions on trademark protection within in the Act Against Unfair Competition were transferred to the Trademarks Act). The protection, however, was limited in two ways. Firstly it was an initial claim in Section 1 of the Trademarks Act that the shape of the get-up had to be singular (säregen). Secondly the protection did not extend to such parts of the symbol, which mainly served to make the goods or their packaging more practical or otherwise served purposes other than that of being a trade symbol (Section 5). The development within case law according to those provisions made it almost impossible to get trademark protection for get-ups.

In 1970 Sweden got a modern Designs Protection Act.
 According to its Section 2 a design may be registered if it substantially differs from what has become known before the date of the filing of the application for registration. The time of protection is today fifteen years from the time of application.
 At the same time the new possibilities of protection of designs brought about changes in the Copyright Act. The time of protection of useful arts was set to the at that time generally applied time of protection of fifty years p.m.a.
 The ambition was that this would lead to claims for normal levels of creativity and scopes of protection. In 1970 Sweden also got its first Marketing Practices Act.
 Its broad general clause in Section 1 made it possible to act against misleading products and packages and the new Market Court (Marknadsdomstolen) took over the role of the former NOp. The meaning was that the interpretation of what could be contrary to the general clause was to be found in the practice developed by the NOp as well as in the ICC Code.
In 1993, as an effect of the Swedish adherence to the EEA, the Trademarks Act was amended, so as to implement the EC Trademark Directive.
 A result thereof was that the specific claims for protection of get-ups were removed.
 Hence, today it is very easy to get a trademark registration for get-ups.

Finally, in 1996 a new Swedish Marketing Practices act was enacted. According to its Section 8, marketing of copies of products or packages, which may mislead consumers about the commercial origin, is generally forbidden. The provision is considered to implement Article 10bis of the Paris Convention on the Protection of Industrial Property.

1. The notion of ”work of art” and the notion of trademark

1.1 The notion of work

In the present Swedish Copyright Act of 1960, what is to be held as a protected work is just vaguely described. In its first section it is stated that anyone who has created a work shall have the copyright in that work, regardless of whether it is literary or artistic. The notion of work therefore in Sweden contains something likely to a two-step test. First the object in question has to be considered either literary or artistic.
 (Scientific works are not expressly known under Swedish Copyright Law, but are primarily considered as literary works.) According to the travaux preparatoires, the work is literary if it describes something and artistic when it is made within an artistic aim.
 Secondly, the work has to be a work. It has to be original.

Traditionally Swedish courts have maintained as basis for protection that a work should be original and therefore worthy of protection if it is almost impossible that two persons, independently of each other, can create identical or very similar expressions (the so called double creation criterion). This constitutes what in Sweden has been commonly known as the Level of Creativity (verkshöjd).
 Anyhow, there is noting to be found in late decisions from the Swedish Supreme Court indicating that this level of creativity should be directly contrary to or interpreted as something else than the notion of originality given under the copyright EC directives,
 i.e. that the work shall be the authors’ own intellectual creation.

Even if there would be no general differences between different categories of work today,
 it is evident that the need for protection is different for various kinds of work. The more distinctive a work is, the wider is the protection that it attracts against other phenomena.
 This is also shown in case law where the scopes of protection have varied in different cases.

1.2 The notion of trademark

Little is said about what effectively is the notion of trademark or its subject matter. That seems to be a matter of fact not just in Sweden but also internationally. To get a picture of what is the national subject matter of trademark law one has to focus on the primary claims for protection compared with the fundamental rights to the trademark given by the Swedish Trademarks Act. The fundamental criterion for trademark protection is distinctiveness. Section 1 of the Trademarks Act states that a trademark may consist of any sign capable of being represented graphically, in particular words, including personal names, as well as designs, letters, numerals or the shape or the ornamental aspects of goods or their packages, provided that such signs are capable of distinguishing goods which are made available in one business activity from those which are made available in another one. The scope of protection as given in Section 4, Paragraph 1 of the Trademarks Act is the lack of confusing similarity. According to this Section the right in a trademark is, negatively, described to imply that no person other than the trademark owner is entitled to use for his goods, in the course of business activities, a symbol which is confusingly similar to the protected one. Thereto come some other prerequisites: It must inter alia not be likely to confuse the consumers or contrary to public orders (See Section 14 of the Trademarks Act).

2. The relationship between copyright and industrial property rights

2.1 Copyright and trade marks

A fundamental statement, which is of importance for what is treated below, is that within Swedish legislation so-called overlapping protection between copyright protection and trademarks may well take place.

An example of the possibilities of cumulative protection of copyright and trademark protection may be the get-up of a telephone, the shape of which indeed may be held as uncommon. The Swedish Administrative Patent Court of Appeal
 in 1985 held it as distinctive and sufficiently singular (säregen) to attain a registered trademark protection.
 The Swedish Society’s for Industrial Designs Expert Body
 has also considered it as a protected piece of applied art under Section 1, Paragraph 1 (6) of the Swedish Copyright Act.

Consequently, a trademark may be protected under copyright law and trademark law may cover a protected work.
 Such features as emblems, costumes and clothing designs, furniture design, labelling or packaging, musical works, and appearance of books or periodicals may be protected as works as well as trademarks. This follows explicitly from Section 14 (5) of the Trademarks Act e contrario, under which a trademark may not be registered if the mark contains an element which is likely to convey the impression of being the title of another person’s protected literary or artistic work, where the title is distinctive, or which would violate another person’s copyright in a literary or artistic work or another person’s right in a photographic picture or in a design. Even if this provision is presented as a limitation to the right to registration, it has to be interpreted as a general limitation for protection, i.e. as concerns also the possibility to acquire protection by establishment on the market.

There are a few cases on the refusal of registration for marks comprising what is likely to give the impression of being the title of a protected literary or artistic work. In one case registration of the word mark “Svarte Rudolf” was refused, with reference to the Swedish poet Erik Axel Karlfeldt’s poem ”Svarta Rudolf”.
 On the same basis, registration was denied for the word mark “Top Gun” for textiles, with reference to the film by the same name.

An example of the prohibition to register a mark, which violates another’s copyright could be a case from the Supreme Administrative Court (Regeringsrätten) where the registration of a so called impossible figure, i.e. a figure with an axonometric perspective was refused because of the existence of a more or less similar impossible figure drawn by the famous Swedish professor and artist Oscar Reuterswärd.

Swedish Copyright law also provides for protection of titles. The basis of this protection is section 50 of the Copyright Act, according to which a work may not be made available to the public under a title, pseudonym or signature that may be easily confused with a previously disseminated work or its author. This protection is not limited in time.

The Swedish Supreme Court has once examined the scope of protection of titles.
 The title Skotten i Dallas (literally, The Shots in Dallas) related to a television programme about the murder of President Kennedy. Later on, a third party published a book with the same title and, after that, the Television Company, in its turn, published a book with the same title based on the television programme. The Television Company and the Publishing Company both alleged that they were entitled to protection of the title. The Supreme Court observed that the television programme had been broadcast only once, that four years had elapsed since the publication of the first book, and that the works were different in character. Therefore, the Television Company’s claim was rejected. Furthermore, the Television Company was found to have infringed the Publishing Company’s right to the title.

Copyright protection of a title according to Section 50 of the Copyright Act is not conditional upon registration or establishment on the market. It follows directly that the protection is afforded only against confusion between titles to works, between authors or between authors and titles but not, for example, against confusion between a title and a trademark. Even if it is not expressly stated in the Copyright Act, the assessment of confusion must be between works of the same or similar kinds. Titles reaching the level of creativity are also regarded as independent works. 

The name, appearance, or any other aspect of fictitious (e.g. cartoon) characters may be protected as trademarks if they fulfil the basic prerequisites for protection, i.e. that they are capable of distinguishing goods which are made available in one business activity from those which are made available in another one and that they are not confusingly similar to another trademark or trade names (cf. infra). Fictional characters as such are, however, not protected under copyright law. The idea of flying supermen or talking ducks will not be protected. Instead, what is granted protection is the author’s individual expression of the Superman or Donald Duck.
 Hence, it is only a character or figure as a literary or artistic expression, which is the protected subject matter under copyright law. Because cartoons normally represent a literary as well as an artistic creation, the problem is seldom to define the subject matter of such a work as a whole.

Some years ago public attention was paid to the cartoon Arne Anka (Douglas Duck), a parody on Donald Duck in which the leading character represented an unsuccessful bachelor poet spending most of his time and money on bars and restaurants in the city of Stockholm. Walt Disney Company contacted, however without success, the author pleading him to stop the publication, and claimed that he infringed the copyright in Donald Duck. Accordingly, Arne Anka is still available on the market.

2.2 Design right and the cumulative protection available

A design is to be understood as the prototype for the shape of a product or for an ornament (Section 1, Paragraph 1 of the Design Protection Act). There is nothing in the way of cumulative copyright and designs protections in Sweden. This is also explicitly stated in Section 10, Paragraph 1 of the Copyright: ”Copyright subsists in a work even if it has been registered as a design.” Accordingly a design, which also reaches the level of creativity required under copyright law, may be registered as a design. This also follows from Section 4 (e) of the Design Protection act e contrario, according to which a design may not be registered if it violates another person’s copyright or right to photographic pictures.

2.3 Patents and the cumulative protection available

Because patents are protections for inventions whereas copyright and trademark protection are protections for expressions or symbols and the unfair competition protection is a protection against unfair marketing practices, there are no possible overlaps in this respect. According to Section 1, Paragraph 2 (2) of the Patents Act 
 a mere aesthetic creation shall not be regarded as an invention. Of course, this does not mean that patent protection is excluded for inventions contained in aesthetic creations.

3. The relationship between intellectual property rights and unfair competition law

The Marketing Practices Act does not provide any general protection against copies of products, counterfeits or piracy. Section 8 of the Marketing Practices Act, however, prohibits the marketing of product or package imitations that can cause a risk that consumers are mislead with regard to commercial origin. Case law has shown that it is more complicated to act against copies of get-ups of products than against those of packages.
 The provision sets three conditions that have to be met. First, the original product or package must show a commercial distinctive character. However, commercial distinctive character is out of question when the shape is mainly conditioned by functional purposes. Second, it has to be recognised as established on the market by the consumers, and third, there must be a risk for confusion between the original product or package and the copy.

As there is also a trademark protection for get-ups, which are established on the market, there are basically the same possibilities to bring about an action against trademark infringement according to the Trademarks Act as an action against misleading product or package copies under to the Marketing Practices Act. However, it should be observed that the protection against unfair competition seems to be narrower, because the get-up may not be mainly conditioned by functional purposes. This has to be compared with the exclusion of trademark protection of get-ups, which occurs only if the shape is necessary to obtain a technical result.

Even if it was clearly stated in the travaux preparatoires to the marketing practices legislation that it was not a task for the Market Court to make decisions on IP protection, the Market Court is free to make decisions on unfair competition, which implies IP protected products.
 There are also some cases showing the possibilities to raise a claim against marketing of product copies where the original products have been considered protected by copyright.

In one case the marketing of a furniture wheel, which had been held as copyright protected by a Swedish court of appeal,
 was not considered as unfair since it was not shown that the product in question – the wheel – was sufficiently known on the market.
 In another case the marketing of the famous Fiskars scissors, which have been held as copyrightable by the Swedish Society’s for Industrial Designs Expert Body was not considered as unfair because the over all impression of its get-up was found to be commercially distinctive.

The requirement under the legislation against unfair competition that the product in question has to be commercially distinctive, has for a long time been considered to mean that the design must be chosen with an explicit aim to make the product differ commercially from other products. However, a recent case from the Market Court indicates that even an initially as artistic intended shape of a product may acquire a commercial distinctiveness.

An electric candlestick had been found as copyright protected by the Expert Body.
 The Market Court later on found the product commercially distinctive, sufficiently known on the market and that a copy thereof was confusingly similar to the original product. The Market Court stated that the shape of the product differed from earlier types of electric candlesticks and that it was in convincing possession of distinctiveness.
 The marketing of the copy was therefore held as unfair.

In Section 1, Paragraph 1 (6) of the Copyright Act works of architecture are mentioned as a category of its own within those of protected works, but according to Section 24, Paragraph 2 of the Copyright Act the exclusive right is limited so as to be freely reproduced in pictorial form. A much more complicated question is whether references within marketing to a building could be held as unfair competition. Of course, if the building has acquired a commercial reputation, an unjustifiable use of the name of the building or a picture of it in any way that would take undue advantage of the building,
 would be contrary to the general clause (Section 4, Paragraph 1) of the Marketing practices Act.

The question was put in a case were a company had used the name and a picture of the Stockholm Globe Arena. Because the building at that time had not acquired a sufficient amount of commercial reputation or goodwill, the references to the building within the marketing were not considered to be unfair.

4. Some aspects on the right to personality

In Sweden the right of privacy is rather weak. Swedish legislature has not adopted general legislation to prevent unauthorised publication of details of private affairs, or which is aimed at the commercial use of a person’s reputation. An important element of protection of the personality is given in the 1979 penal Act on the Use of Names and Pictures in Advertisements.
 The primary subject matter of the Act is to protect the integrity of individuals by allowing them to decide whether they would be used in an advertising context or not. Section 1 of the Act on the Use of Names and Pictures in Advertising prohibits the use by an undertaking, in the marketing of any goods, service or other commodity, of another person’s name or picture without consent. Thus, the Act protects individuals, both private and public, including politicians, actors or sportsmen. Even individuals with otherwise common names are protected if it is clear to whom reference is made. Protection is also afforded to names of artists as well as to nicknames. The Act stipulates that a representation, which clearly indicates a specific person, shall be regarded as equivalent to a name, e.g. a reference to the Prime Minister. The protection extends also to pictures used in advertising that can be identified with a specific person, even if the subject of the picture is just a look-alike. The inclusion of a picture of an individual in a composition requires that person’s consent if the objective behind the advertisement is to call attention to that particular person. This means that no objection can be made when just a glimpse of the person can be seen in the background of an advertisement.

There is no clear connection between the paternity right given under copyright law and the right to use another’s name or picture by other means than by literary or artistic ones. The main provisions on moral rights are found in Section 3 of the Swedish Copyright Act: ”When copies of a work are produced, or when the work is made available to the public, the name of the author shall be stated to the extent and in the manner required by proper usage” (Section 3, Paragraph 1). This provision may be compared with the provision on exclusion of registration of a trademark in the Trademarks Act, according to which a trademark may not be registered if it contains or consists of elements, which are likely to convey the impression of being another person’s trade name or the family name, artistic name or similar name of another person, or another person’s portrait, unless the name or the portrait obviously relates to a person who is long deceased (Section 14, Paragraph 1 (4).

Summing up: To some extent copyright law provisions on paternity rights may prevent or prohibit the usages of an author’s name. In other cases the legislation against the use of names and pictures in advertisements or trademark law give a protection against non-attribution or misattribution of authorship may be applicable. Finally, it must be said that there is no provision against denial of paternity rights in Sweden.

5. Is there a changed attitude towards protectability of the items mentioned above?

It is evident that the prerequisites for protection have changed over time. The trend seems to be towards lowered standards. Most obvious is that the level of creativity has been lowered and this in particular during the last decades. As shown above, this is also a trend within trademark law, and particularly as concerns the protection of get-ups. As mentioned above the copyright protection of useful arts in 1970 was changed so that they by then should be treated as any other literary or artistic work. For some time there might have been a switch in perspectives upon copyrightability for useful arts, but facing facts today, the creativity is landing at the same level as case law according to the standards before the revision.
 A low level of originality leads as such to an increasing risk for overlapping intellectual properties, for example between copyright and trademark protection. The more items protected, the more risk for overlapping. This is of course not only a risk but it gives to the right owners in many cases also possibilities to strengthen their position on the market. On a market affording ever more possibilities of intellectual property protection, we can see an increasing interest in overlapping intellectual property rights as an intellectual property strategy.
 One can also see a trend that trademark owners try to get trademark protection for products for which the patent protection has expired.

The introducing overview of the development of a national protection of useful arts and get-ups also shows how lacks within one legislative system seem to have been compensated by another and vice versa, the final result of which brought about the present situation, where a get-up protection may be acquired almost by any intellectual property protection system including the legislation against unfair competition.

As the protection against unfair competition in Sweden is – or at least has for a long time been – rather weak, the Supreme Court today tends to pay attention to aspects of unfairness within its considerations in an intellectual property right infringement case, the result of which is that a creation may be held to be protectable, just because of the conditions of the infringement.

6. The exclusive right and transfer of rights

Since there is almost no national case law of interest, which describes how the relations between different intellectual properties interact, we enter a field of some uncertainty. Anyhow, we can perceive an increasing interest among right owners to form infringement strategies including actions based on different features of their products for protection under several kinds of protective rules. The most commonly seen strategy today is the copyright–trademark–unfair competition-strategy. Why? The answer is that neither alternative requires registration, but only originality or establishment on the market. This kind of strategy is of course particularly fit for get-ups. One may also see a trend that right owners claim their copyright in the trademark where the trademark is a two-dimensional figure, i.e. a figure mark.

Since it is quite obvious that it was not the original aim of the Swedish legislator to bring about this broad possibility of cumulative intellectual properties, it is, of course, a relevant question to ask whether a claim to them all would be efficient in reality. There are, however, no national court decisions on this topic in addition to those already referred to. One may now ask to what extent Sweden is in line with European harmonisation. Of course, the Dior Case,
 in which Dior, without success, claimed copyright protection of perfume packages, is valid law also in Sweden. Koktvedgaard and Levin have for a long time argued that if a creation is made as a trademark “one certainly may say that it appears as a kind of applied art, which, however, effectively would follow nothing but prerequisites for a trademarks protection.”

Every now and then, there has been some question of whether an initial creator of a logotype has got a right of action against a change of his logo as used within a specific undertaking. My opinion, and there is nothing contrary to it today, is that in such a case, the initial creator must have been aware of the fact that the logo would serve as a trademark exposed to the possibility of change.
 One may also wonder if it would be fair to claim moral rights as an author to another’s improper usage of the work as a trademark, when the right to use the work as a trademark has been properly transferred. 

Finally, I should like to call attention to one legal technicality concerning the relationship between copyright and trademarks and the transfer of rights. Whereas Section 28 of the Copyright Act states that if the copyright forms part of a business, it may be transferred together with the business or of part thereof, Section 32 of the Trademarks Act states that where the business activity to which a trademark belongs is transferred, the mark shall, unless otherwise agreed, be deemed to be included in the transfer. This means that the trademark right to the symbol will follow the transfer of the business but that the copyright within it may stay with the transferor, i.e. unless otherwise is agreed.

End of document.
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