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I - State of the law before transposition of the WIPO treaties
1.1. Before adoption of the WIPO treaties in 1996, did your country already have legislation concerning technological protection of copyrighted works?
Yes.

1.2. EC level: computer programs Directive (91/250/CEE), article 7, n. 1(c), n. 3.

National level: as far as computer programs are concerned, article 13º, n. 2, of Decreto-Lei nº 252/94, of 20th October (which implemented the computer programs directive 91/250/CEE) allows the aprehension of objects being made available commercially which sole purpose is circumvention of a technical measure to protect a computer program.

Generally for all copyright works, article 201º of Código do Direito de Autor e dos Direitos Conexos (approved by Decreto-Lei nº 63/85 of 14th March, with subsequent modifications) allows the apprehension of illegal copies of works as well of instruments, machines and documents used in such illegal activities.

1.2. Did your country already have legislation addressing protection of information encoded in the work concerning the work or its author or copyright owner?
Not expressly; however, whereas article 5º, n. 2, of Lei nº 109/91 of 17th August ("Computer Crime Act"), «Those who (without authorisation from the copyright holder, and acting with the intention of causing damage to a third party or of obtaining an illegitimate benefit, for themselves or for third parties) delete, destroy, totally or partially, suppress or render not usable, computer data or software programs belonging to a third party, or, in any other way, affect the usability of the latter, will be punished by means of imprisonment up to 3 years or by means of a fine». Number 2 of the same article ads that «the attempt to execute this crime will also be punishable».

1.3. Did your country's legislation prohibit the circumvention of technological measures:

1. By the person who comitted the act of circumvention?
There is article 5º, n. 1, of Lei nº 109/91, of 17th August, referred to in the answer to question 1.2.

2. By the person who furnished the means of circumvention? 

There is article 13º, n. 2, of Decreto-Lei nº 252/94, of 20th October referred to in the answer to question 1.1.

3. By offering circumvention services?
Again, there is article 13º, n. 2, of Decreto-Lei nº 252/94, of 20th October referred above in the answer to question 1.1.

1.4. In the absence of legislation, have judicial decisions prohibited acts such as:

1. The act of circumvention?

2. Furnishing devices to enable circumvention?

3. Furnishing circumvention services?

We are not aware of any such judicial decisions by Portuguese courts.

1.5. If your country had, by legislation or judicial decision, prohibited circumvention of technological measures, did this prohibition prove effective?

As answered just above, we are not aware of judicial decisions by Portuguese courts about these issues.

1. How often did copyright owners avail themselves of technological measures?

We are not aware of how often copyright owners did apply technological measures, but it does not seem to be usually done.

2. How often were lawsuits brought alleging unlawful circumvention?
We are not aware of a single lawsuit in Portugal alleging unlawful circumvention of technological measures.

3. In the event that copyright owners did not apply technological measures or did not bring lawsuits against their circumvention, what were the reasons for non recourse to legal protection of technological measures?

The reasons for not bringing lawsuits against the circumvention may be the lack of a broader legal protection and, above all, an effective one. On the one hand, it is difficult to obtain evidence and identify those who circumvent, or even those who furnish devices to enable circumvention (some devices can be obtained through the Internet, in web sites that can be hosted in a distant country). On the other hand, many people in Portugal - as also in many other countries - have developed a certain tolerance towards copyright infringement. Finally, one cannot forget that bringing a lawsuit on these grounds can be expensive as few lawyers in Portugal have a good level of knowledge on intellectual property issues.

1.6. In the absence of legislation or judicial decision, did a practice develop of tolerating circumvention?
As it was referred above in the answer to question 1.5.3., many people in Portugal - like in many other countries -  have developed a certain tolerance towards copyright infringement, which may have aided in the development of a practice of tolerating circumvention.

1.7. Did your country's legislation provide for exceptions to prohibitions on circumventions? If so, please describe them.
Although not provided expressly, it might be considered legal the circumvention of technological measures protecting computer programs when the circumstances allow the decompilation - art. 7º of Decreto-Lei nº 252/94, of 20th October - and circumvention is necessary and aims strictly at the decompilation of the computer program.

II - Implementation of WIPO Treaty obligations - provisions concerning the protection of technological measures  

2.1. Has your country adopted legislation to implement the obligations set forth in the WIPO Treaties? 

No, but Portugal has already implemented some legislation concerning technological protection.

1. When? 
When the Database Directive (96/9/CE), Decreto-Lei nº 122/2000 was implemented, allowing the apprehension of objects being made available commercially, which sole purpose is the circumvention of a technical measure to protect a database.

Meanwhile at EC level, the Directive 2001/29/CE of May 22nd - which also foresees the legal protection of technological measures - has been adopted.

2.2. Is your country active in the field of research or development of technological measures?
No.

2.3. How does your legislation ensure the legal protection of the technological measures?

By provisions specifically addressed to the matter. Please read answers to questions 2.1.1. and 2.1.2. of Part II and 1.1., 1.2. of Part I.

2.4. Briefly describe the legislation.

Please read the answers referred in the last answer above.

2.5. List the sanctions available for violations and specify whether or not your country's legislation provides for criminal sanctions.
Please read answers 2.1.1. of Part II and 1.1., 1.2. pf Part I.

2.6. Which persons are liable?

1. Those who engage in the act of circumvention?

Yes (please read the answer to question 1.2. of part I)

2. Those who enable or facilitate the commission of an act of circumvention by:

1. Supplying information?  No.

2. Supplying devices? No.

3. Offering services? No. 
3. Is knowledge of intent to circumvent a prerequisite to liability?

Yes (please read answer to question 1.2. of part I).

2.7. Are there differences in the scope of the prohibition depending on thge kind of technological measure circumvented?
Up to now there have been  no differences in the scope of the prohibition depending on the kind of technological measure circumvented. The two kinds of prohibitions set forth in the WIPO treaties and, more recently, in the EC Directive 2001/29/CE - regarding technological measures and rights-management information – have not yet implemented.

2.8. If supplying devices for circumvention is a prohibited act,
1. Specify how "devices are defined".

Please read the answers to question 1.1. of part I.

1.1. Does the definition encompass software (computer programs)? 

In the legal protection of computer programs Act, yes (please read answer to question 1.1. of part I).

1.2. Does liability depend on whether the device is "effective", and if so, what standard is used to determine the effectiveness of a device?

Not in the existing legislation. 

2. How does the legislation take account of the fact that some devices capable of circumventing technological protection measures also have other, beneficial purposes? E.g., does liability depend on whether circumvention is the "sole purpose" of the device, or its "primary purpose", or on whether there are "commercially significant" uses for the device other than circumventions, or some other standard?

At the present moment, the possibility of apprehension of the devices capable of circumventing technological protection measures, depends on whether the devices are being made available commercially and their sole purpose is circumvention (please read  answers to questions 1.1. of part I and 2.1.1. of part II).

III - Exceptions to prohibitions; authorised circumventions

3.1. Does your country's legislation provide for exceptions to the prohibition on circumvention? 

Not expressly, but it could be argued that an implied exception exists regarding computer programs, in connection with the decompilation exception - please read the answer to question 1.7. of part I.

3.2. Does your country afford users the means to exercise the exceptions to circumvention?
No.

3.3. Are there private agreements (contracts, collective bargaining...) that permit certain categories of users (e.g. public libraries) to circumvent?
No.

3.4. Does your legislation off set any circumvention exceptions with rights to remuneration or compensation?
Not yet, but it should do so as a result of implementing EC Directive 2001/29/CE.

3.5. Do consumer equipment manufacturers have any obligation to design their products to recognise and comply with specific protection measures? Does your legislation address this issue?
No, there is no such obligation and our current legislation does not address this issue.

3.7. To what extent are works currently marketed in your country with technological protection? Please describe with as much detail as possible the kinds of works currently protected and the kinds of technological measures used.
There are few works currently marketed in Portugal with technological protection. Some of the technological measures used are: SCMS (serial copy management system), CSS (content scramble system), SDMI (secure digital music initiative), Macrovision Video Protection and Macrovision Digital Protection.

