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In turning to the question of "digital lock-up" we ask the hotly debated question, Are TPMs (technical protection measures), when supported by legal prohibitions on anti-circumvention devices and services, producing results which are economically, politically or socially dysfunctional? In particular, do they in practice stand as a barrier to access or use which copyright laws treated as legitimate by virtue of  prescribed exceptions or limitations? 

The various statutory and case-law provisions on the matter will be examined during tomorrow's the Sessions. This afternoon's emphasis is on the current practical impact of such legal provisions.  Law and actual practice form separate but cognate views of the same terrain. One factor which makes that particularly plain is that the leading legislation in this new field –the Digital Millenium Copyright Act on this side of the Atlantic, the EU's Directive on Copyright in the Information Society on the other-- is avowedly experimental.  The law itself provides for an early review of its own operation and does so mainly because its enactment has been against a background of heated argument over a technology whose future is almost wholly unknowable. 

Trial and error in law-making is anything but new.  For instance, more than a century ago, the neo-classical economist, W.S. Jevons promoted it as a major instrument of political economy. In Britain he had considerable influence on politicians who argued about how a Bismarckian conception of social security could be implanted in an altogether more liberal polity.  The first result was legislation on workmen's compensation which instituted a trial in four major industries and was only later made general.  

As the sole European (albeit of colonial origins) on this platform, I have pleasure in introducing four panelists from the US.  This is no chauvinism on the part of the organisers. It comes about because assessment of the experiment in controlling TPMs has gone one crucial stage further in this country than in Europe.  As David Carson will explain, the DMCA specifically requires the Register of Copyrights to receive evidence and to decide whether, within certain carefully defined limits, rules should be made which will allow users of the Internet after all to by-pass access controls using unauthorised devices or programs to do so. 

 In the first of these inquiries two such rules have been made to deal with specific cases, while many more claims have been rejected . As the Register mentioned earlier, the proceedings put the Office under a spotlight of protest of the kind which Europeans have come to think of as the burden of the European Patent Office in granting  biotechnology patents over Oncomice and other lives. In the European Union, as the new Directive is given operative effect in the national laws of member states, the European Commission will come under a duty laid down in the Directive to undertake a similar review and may expect similar agitations.  The euphoria in which the EU pushed forward its declared policy of building strong copyright laws to support European  industries (if that is what the laws do) is being dampened by increasing outcries against what is seen as greedy overprotection. That balance which so many of those present think to be the goal of good law-making in this field can only become the more difficult to bring about. 

 We are about to learn from the panellists what they think about some highly important investigations of experience in this country of PTMs and their impact on limitations and exceptions: Cambridge Mark II, as you might say. It is going to make an engrossing session.     

