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      Thank you for soldiering on to the final day of the ALAI conference.  There is something special in store for us today–a change of pace.  The previous two days, we examined technology as an alternative to copyright protection.  Today’s program explores a different strategy: reliance on trademark law.

      Here the impetus for seeking alternatives comes not from on-line transmission issues; rather, there are other forces at play.  Among them are: 

(1) the salience of  intellectual property in the economy.  As information products become more important, the political will to enhance protection increases;

(2) the extent to which we’ve become, as Graeme Dinwoodie likes to say, a visual society.  As visual images become more central to discourse, they are seen as more worthy of protection;

(3) And to my mind, most important of all is a point that Jap Spoor made yesterday: courts now see their role as helping producers capture all the value in their information products–helping them convert every euro of consumer surplus into producer surplus.  

     To take on the role of furthering these trends, it is not surprising that courts would be impatient waiting for national legislatures to act, that they would instead look to expand existing law in favor of copyright owners.  Nor is it a surprise that trademark law would serve in this capacity.  After all:

(1) trademark lasts as long as one wants to sell the product with which the trademark is associated;

(2) trademark law dispenses with the need to demonstrate copying to win an infringement action;

(3) the defenses in trademark law are significantly different (and in some sense, weaker) than those available in copyright law.

     Nonetheless, this phenomenon of overlapping trademark and copyright claims raises important issues.  One set of questions has to do with whether this development has now gone too far:

· will the trademarking of copyrighted products undermining the competitive goals of trademark law?

· does trademark protection eviscerate the public-regarding dimensions of copyright law, such as the interests protected by the limited term of copyright and its robust doctrine of fair use?

· does this overlap interfere w other goals, such as the freedom with which goods move among national markets?

     Another set of issues concern the possibility and desirability of disengaging, of assigning to every intellectual endeavor its own sphere of protection, or are there other–more flexible–ways to pay due regard to the interests of entrepreneurs and authors, while at the same time, upholding important public policies.

      And for me, there is yet another question.  I am primarily interested in patent law.  An overlap between patents and trademarks has occurred in the past, but is now developing anew.  I am hoping to hear from my learned colleagues insights that might be applied in that sphere as well.  

      Luckily for us, the overlap between copyright and trademark law arises in particularly intriguing contexts: with respect to designs, especially of useful products, and also cartoons and fictional characters.  So, let us get on to the panelists–all of whom have brought you many interesting examples to consider.

      We have two sessions: contrary to what is marked in the program, we are going to make them of equal length of 80 minutes.  This will give each panelist about 40 minutes to both demonstrate and discuss the overlap problems.  And it leaves the audience with equal time to ask questions and debate.  

The panelists are (in order)

Anne Virginie Gaide.  Ms Gaide was educated at the University of Lausanne and Cornell University Law Schools, and wrote her Ph.D. dissertation on the copyright protection of fictional characters.  She is currently with the law firm B.M.G. Avocats in Geneva, where she specializes in trademark and copyright law.  Her talk is entitled:  Copyright, Trademark, and Industrial Design Law: Overlap or Conflict for Cartoon Characters
Antoon Quaedvlieg.  Professor Quaedvlieg teaches in the Netherlands at the Catholic University of Nijmegen, which is also the source of his law degrees.  Prior to joining the academy, he was in private practice in the Netherlands, specializing in intellectual property matters.  He currently also serves deputy judge at the Court of Appeal of Den Bosch and the District Court of Arnhem in cases requiring expertise in IP.   He will speak on Protection of 3-Dimensional Models as Trademarks

After the break, we will hear from our general reporter, Graeme Dinwoodie.  Professor Dinwoodie teaches at Chicago-Kent University Law School.  He is a graduate of the Universities of Glasgow, Harvard and Columbia.  He too was in practice a number of years before settling into academia, where he specializes in international law (civil procedure, conflicts), as well as intellectual property law.  To summarize the morning discussion, he will speak about: Copyright and Trademark: Complements or Competitors?

