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First of all, I thank Professor Jane Ginsburg and the ALAI U. S. branch for inviting me to this prestigious ALAI Congress, held in the mecca of world copyright businesses, New York. Also I am happy to be here as a member of the relative young Japan branch.

Professor Jon Bing posed two key issues regarding to digital lockup. The first is the indirect access right achieved by circumvention prohibitions.

My answer to this question is Yes and No. Yes, the Japanese law protects access control against circumvention. No, the result is not a new access copyright. Let me briefly explain it.

As the remarkably well written Ms. Werra’s background paper will show you, the Japanese Anti Unfair Competition Law ( JAUCL) prohibits from trafficking a device or a program whose sole function is circumvention of access control. The distributor shall be only civil liable. The key point is the JAUCL only prohibits trafficking conduct. You might circumvent an access control or manufacture an anti-control-device. That is different from 1201 (a) of the DMCA. Also, no specific standard of control system ( for example, SCMS or Macrovision ) is mandated under the Japanese Copyright Law (JCL) or the JAUCL. The content provider may choose any effective control measures. We do not “ regulate the code ( Lawrence Lessig)”. 

You might be curious when you find no term “ copy” or “ access “ in the definition of technological measures to be protected against circumvention cited in the Werra paper.

Actually, trafficking anti copy control device shall be also liable under the same paragraph of the JAUCL. The JAUCL embraces both copy control and access control under the name of “ technological control measures ”. The statute makes no distinction between two controls, as far as circumvention of a control will harm the commercial interest of the content provider. Just like the American concept of unfair competition, the JAUCL will protect against the anticompetitive conduct. Access or copy makes no difference with this regards. I do not think this is a new concept in unfair competition law. We have long protected trade secrets, i.e. analog lock up. 

The new WIPO treaties oblige the contracting countries to provide adequate legal protections against circumvention of effective technological measures that are used by authors in connection with the exercise of restricted acts. In this connection, the JAUCL affords WIPO plus protection.

Under the JCL, to read a book or to listen to the music is not itself an infringement. To sell, for example, a decoder of the pay-per-view scramble, will not be contributory copyright infringement. This is why the JCL has no access control provisions. Let the JAUCL take care of it.

The JCL only punishes the person who traffics an anti copy device or he who, as a business, circumvent copy control in response to a request from the customer. The JCL confines itself to criminal sanction against anti copy control.

Let me give you an example. A Streambox device. As Mr. Cunard showed us yesterday, such a kind of device could circumvent both copy control and access control. I understand the U.S. court has applied both 1201 (a) and (b) to this. In the same way, the distributor of this kind of device shall be liable under the JAUCL and be also criminal under the JCL.

I am impressed by the many exemptions listed by the DMCA and the long and winding legislating road to the final rule for access control exemptions, as explained by Mr. Carson yesterday. The JAUCL, on the other hand, only exempts circumvention for the purpose of testing and researching encryption systems. We do not have an extensive list of exemptions or limitations. No library exemptions. Why not ? An explanation will be given by the fact that JAUCL does not prohibit from circumventing act itself. For instance, when a database user could not retrieve a document due to error of the authentication control, he may freely circumvent the access control, if he manages to, even without exemption provision.

For the same reason, we are not familiar to the Reimerdes counterclaim, i.e. “ fair access”. Apparently, to post ( electronically transmitting ) the DeCSS software to an website shall be liable under the JAUCL Article 2 Paragraph 1 Subparagraph 11. Not only the hacker who transmits the program to the server but also the internet service provider with constructive knowledge shall be subject to liability. On the other hand, for the third party only to link to his website shall not be considered as unfair competition, because he only indirectly helps the trafficking of the hacking program. Let me add no case has been reported in this regards, though.

The second issue Professor Bing raised is twofold. The boundary between broadcasting and reproduction, and the temporary storage.

You might remember our branch leader Professor Saito has acutely pointed in his presentation at the ALAI 1998 Cambridge Study Days, titled “ Fluid Relationship of Normal Exploitations to Acts Permissible under Exceptions and Limitations to Copyright ”, that in the digital environment there emerges confusion of exploitation and mere access. Now Professor Bing rightly raises the problem in the context of access circumvention control.

Current regulation of technological measures under Japanese law also posits a dichotomy between access and copy, in a way that protection under the JCL applies only to copy control, not access control. As the boundary between exploitation and mere access blurs, though, there exists danger that “ access right ” will be indirectly protected by copyright law.

So far, the JCL, in two ways, has tried to keep the dichotomy. One is the right to transmission ( including making transmittable ) via Internet, another is exclusion of temporary storages from the definitions of reproduction.

To implement the WIPO treaty, the JCL has already introduced the right to public transmission, including the right to making works transmittable ( Article 23, 92 bis and 96b ).  Interactive transmission of copyrighted material via Internet could be arguably characterized either as a new way of public broadcasting or as an acquisition ( access ) of customized information by us public. In other words, the problem is, who is the “ user ” of the work ?

As a matter of copyright policy, the Japanese copyright law has, trying to be faithful to the traditional copyright premise, named the person who makes the work transmittable or transmits it as the exploiter of the work. At the time of the WIPO Conference in 1996,

The access control technology was only premature. Therefore, if he had chosen a total new concept of access right rather than transmitting right, that could have made copyright virtually nominal or left it without effective enforcement.

The second way to keep the dichotomy healthy is for the Japanese court to exclude temporary or ephemeral storages of data onto the Random Access Memory from the definition of reproduction under Article 2 paragraph 1 subparagraph 15 of the JCL ( “ reproduction in a tangible form by means of printing, photography, polygraphy, sound or visual recording or otherwise ” ). The Tokyo district court on May 16th 2000 construed the definition “ reproduction in a tangible form ” in the JCL as only reproduction to be used repeatedly in the future. A temporary or an ephemeral storage shall be excluded from this. The defendant in this case broadcasted the copyrighted music by satellite without permission by the record companies. As the JCL affords producers of phonorecords no broadcasting right, the plaintiff record companies sued the defendant to infringe their reproduction right by providing the listeners of the broadcast with the means ( tuner ). The court rejected the plaintiff’s argument. The case dies not relate to PC but to listening tuners. Still, the reasoning of the court seems to apply to the ephemeral copy in a broader sense, including mere conduit or transient storage incidental to transmission via Internet.

The second reason for exclusion temporary copy from reproduction is Article 113 Paragraph 2 of the JCL. stating that to run a program shall be liable only when the program is a counterfeit and the user knows it.

Ephemeral copy will be cleared after the user signs the PC off, and causes no serious damage or harm to the copyright holder. As a matter of policy, it is undesirable if the private user must clear both transmitting right and reproduction right before she could enjoy the content. That reaches too far from the traditional sound IP policy, which makes consumptions of a work free ). 

So far, so good. But it remains to be seen whether a new temporary storage of significant economic value will show up with progress of IT technology. 

On the other hand, caching, that is  storage a browser software automatically makes each time we access data, not ephemeral or incidental to transmission, shall fall within the definition of reproduction under Article 2 paragraph 1 subparagraph 15 of the JCL. Also, caching a server makes in order to effectively and quickly retransmit the data is “ reproduction ”. 

Without express exemption such as Article 5 of the InfoSoc Directive, under the JCL to cache data under the circumstances stated article 30 ( personal use ) ; that is not desirable. A second best resolution will be for the courts to construct the implied consent by the rightholder to caching. The best way is to enact an express exemption for caching. The Japanese government is now considering a bill horizontally exempting the ISP.

The Japanese law has tried to keep the traditional dichotomy between access and copy in ways explained above. I hope these policies seem to my colleague a reasonable one. Thank you for your kind attention ! 

