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In this presentation, I will address three separate questions: 

· Is there an access right under U.S. law, including the DMCA?

· To the extent there is such a right, is it new?

· Is such a right good or bad from a policy perspective?

Is There an Access Right under U.S. Law?

Is there an access right under U.S. law?  No and yes.


No, because as a technical matter, there is no such right.  U.S. law contains no prohibition on unauthorized access itself.  Rather, it prohibits breaking through access controls.


Yes, in the sense that the law supports the copyright owner’s ability to control access.


It is important to understand why access is specifically mentioned in the DMCA—which prohibits circumvention of technological measures that control access, in addition to those that prevent the unauthorized exercise of copyright rights.  In 1997-98, when the DMCA was being drafted, encryption was identified as one of the most effective means of technological protection on the Internet.  Accordingly, Congress believed it was necessary to ensure that such access controls were covered by section 1201.


At the same time, there was concern about the impact of the new law on fair use and other exceptions to rights.  A package of responses to this concern was incorporated into the DMCA.  One response was to separate technological protection measures into two categories:  access controls and copy controls.  As to the latter, the prohibition was not extended to the act of circumvention itself.  In other words, circumvention would be allowed where the technological protection measure would otherwise prevent an individual with lawful access from using the work in a manner permitted by an exception.  As David Carson has explained, it shouldn’t be illegal to avoid something that prevents you from doing an act that Congress has made a policy determination to permit.  Circumvention of access controls is different, since no comparable determination has been made.  To the contrary, as I’ll discuss, the obtaining of unauthorized access has generally been subject to legal sanctions.


Does it matter whether section 1201 is technically an “access right”?  Is it functionally equivalent?  It matters in at least one respect:  whether it is subject to the existing copyright exceptions.  And section 1201 is not functionally equivalent to an access right because not all copies of copyrighted works are protected by technological measures that serve to control access.  Most works are still available in a range of formats, including analog, many of which are publicly accessible (whether or not freely copy-able).   
Is This “Access Right” New?

To the extent that the DMCA confers an “access right,” is it new?  Answering this question requires looking at the world as it existed before digital technology:


In the United States, copyright is a “bundle of rights” developed through historical accretion.  Rights were added over time to respond to new technologies and new markets.  


“Access” is not on the list of the copyright owner’s rights.  “Distribution” is, however.  The distribution right has been interpreted to include the right of first publication.  This right is similar to the moral right of divulgation, not only in effect, but also in the fact that its rationale is not purely economic; the Supreme Court in Harper & Row linked it to First Amendment interests as closely related to the “right not to speak.”  The right of first publication is seen as an important interest of the right holder:  if a work is unpublished, a defendant’s fair use claim will be considerably more difficult to establish.


In the pre-digital world, once a work was published, could the copyright owner prevent unauthorized access despite the lack of a specific legal right?


This question turns on the relationship between law and technology.  Under past technologies, even without a legal access right, the copyright owner had strong de facto control based on the limiting conditions of the physical world.  He or she could prevent access to the work in most forms and most circumstances, through the practical ability to control its material embodiment:

· When the work was performed live, the copyright owner could control the gate—no one could enter without a ticket.

· Once broadcasting developed, the copyright owner could control the geographic area of the communication, and the recipients at first didn’t have the ability to make copies.  Pay cable TV was made possible by limiting technologies such as scrambling.

· When the work was distributed in copies, the copyright owner could control initial access to the physical copies, and require a purchase before consumers could experience the content.

These technological limits were backed up by law.   The law prohibited acts of trespass, breaking and entering, conversion, and descrambling.  (To give a personal anecdote, a bookstore owner once threatened to arrest me for transcribing hotel information from a guidebook without buying the book.) 

There were, however, some points at which access could not be controlled:

· Over-the-air broadcasting after the development of copying technology

· Subsequent use of physical copies after their initial sale

Consumers could give their books to friends; libraries could make them available to patrons (applying the first sale doctrine, or exhaustion).  There was then no longer de facto control.


Why was there no push to change this state of affairs, and add an access right to the copyright law?  Because these areas without de facto control were not very damaging to copyright owners’ interests.  As to the first sale doctrine, a number of factors came into play:  there was a market relationship with the initial purchaser; analog copies degraded over time; the transfer of copies involved inconvenience; additional copies were inferior in quality, and not easy or quick to make or to disseminate widely.  Moreover, prices were set to take into account subsequent re-use.  As to over-the-air broadcasting, once copying became possible, the quality here too was low, and the inclusion of advertisements made the product less competitive.


Finally, not all works were sold in physical copies.  There was no requirement that copyright owners provide access to the work in a physical form, and this was not always done.  For example, in the case of motion pictures, before the 1980s, the public could experience a new release only by going to the theater, and paying for access to view the film once.  No copies were distributed.  

Should There Be Access Control?

The development of digital technology, particularly the Internet and compression technologies, changed the situation:

· It eliminated the de facto ability to control access

· It made unauthorized access much more damaging to copyright owners

· It provided new format and delivery possibilities that would not be economical without access control

How should the law respond?  The ultimate goal of copyright remains the same:  to ensure continued incentives for the creation and dissemination of works, subject to an appropriate balance.   Given the changed circumstances, how should this goal be maintained?

The current approach in the United States, and the WIPO Internet Treaties, is to allow some of the de facto control of the physical world to be restored (although more flexibly) through technological protections, and then recognize that self-help has limitations, just as in the physical world.   The back-up of legal protection is therefore still needed--i.e., through the prohibition of circumvention.

To the extent this constitutes an “access right,” is it desirable?

The term “access right” sounds frightening.  The implication is that access will not be permitted, or only upon draconian terms.  Some commentators have argued that such a right will (1) prevent the free flow of information, and (2) lead to a “pay per view” world, where copyright owners have control over each and every use of their works.

As to the first concern, one must consider reality.  Commercial copyright owners are not interested in “locking up” their works.  They want the broadest possible dissemination to the largest possible audience.  (And they should continue to have some choice, whether not to make the work available in certain formats or, in the case of noncommercial owners in particular, not to publish at all.)

As to the fear of draconian terms, copyright owners are not operating in a vacuum.  They are affected by many factors, including:

· Market pressures—copyright owners must appeal to consumers, and take into account their preferences.  The result is likely to be transparent, moderate technological protection measures.  The DVD can be pointed to as a successful model, which has gained widespread consumer acceptance.

· Technological reality—in order to effectively implement technological protection measures, multi-industry cooperation is needed.  These measures must find acceptance by other actors in the chain of delivering works to consumers, such as device manufacturers.

· Legal disincentives—if copyright owners don’t use technological protection measures reasonably, then government intervention (in the U.S., through the Copyright Office rule-making) will take away the protection against circumvention

· Co-existence of, and competition from, non-digital distribution channels

But the most important consideration is that control over access has one major positive result:  in the digital context, it makes possible the maximum range of consumer choice of how to experience a work.  A tremendous variety of options now exist or are in development, involving different formats, delivery mechanisms, and pricing structures.  Consumers benefit from this increased choice.  

Michael Einhorn talked about e-books, for example, as a new option not available in the past.  We can still buy books in the store, and use them in all the traditional ways.  We can now also get access in digital form, to a version that is only temporary and can’t be given away to a friend, at a different price.  We can also get access to an individual entry in the Encyclopedia Brittanica, updated regularly, for pennies, as opposed to paying thousands of dollars for the physical volumes that use shelf space and contain dated information.

Two other examples:

· Movies—48-hour video online.  To make this kind of offering possible, producers need the ability to cut off access when the 48 hours are up.  Otherwise they would have to charge the same price as for a permanent copy.

· Music—some music, consumers want to keep and listen to repeatedly.  For this type of music, they can pay $15 for a CD.  Other music, they may want to hear only a few times.  In that case, they can instead pay $3 for time-limited access.

Conclusion

In the mid-1990s, there was much apprehension on all sides about what digital technology would mean for copyright.  The point was often made that copyright owners should embrace the new technology rather than fighting it.  They are now trying to do just that.  This means exciting possibilities for users, creators and publishers alike.  But the ability to fully embrace the technology, and maximize the possibilities, depends on continuing to have reasonable control over the terms and conditions for access.
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