The Access Right

Sam Ricketson:

This session is concerned with the “access right”. In particular, we are going to consider whether such a right currently exists, or is recognized, in national laws and at the international level. More importantly, should such a right exist? Is this the logical direction in which copyright should now move? 

We shall hear from a range of speakers, who will have differing views and different national perspectives on these questions. But before we do, let me give a more personal perspective.

The flip side to “access” is “closure” or “lockup”, and we have heard much already about the phenomenon and techniques of “digital lockup”. But rendering works inaccessible is nothing new, in fact, “analog lock up” may far more effectively keep works from the public than does its digital counterpart.

I myself have been a beneficiary – or victim – of “analog lockup” for some time.  A number of years ago, I wrote a book entitled The Berne Convention for the Protection of Literary and Artistic Works: 1886-1986. As the title suggests, it was written at the time of the centenary of the Berne Convention and it was hardly destined for the bestseller list. At best, it might have been described as falling into that ambiguous category of a “critical success”, meaning that it sold few copies (not many were printed in any event) and that I probably knew everyone who bought one, that is, those persons apart from my immediate family.

After a while, it became very hard to obtain a copy of the book, which was annoying for some people, particularly after the Berne Convention became a more contemporary topic with the accession of the USA and the advent of the TRIPS Agreement. People started to write me to ask where a copy might be obtained. For a while, I was able to assist, but then the publisher’s stocks ran out and no more were left, and, despite the new popularity of the Berne Convention, the publisher did not see fit to print more. This produced the desired – or dread – result: the complete lock up of my book!   It is very time consuming to photocopy more than 1,000 pages of text, and my book had thus become the preserve of those I knew and trusted and who would never have thought of doing such a thing as making an unauthorized copy. I was safe from the predations of would-be pirates (would that there would be any!). On the other hand, and more seriously, it was now impossible to satisfy the requests of those worthy seekers-after knowledge who contacted me, asking where they could be obtain copies.  The lock up that happens when a book goes “out of print” can be exceptionally frustrating to authors who seek more than the monastic gratification that comes simply from having written the book, and to the public those authors hope to reach. 

Digital control over access to works can offer a happier outcome:  the ability to keep out others, but to allow access to whatever extent we wish. Hence, it might be argued that technology has now given us a new and more valuable kind of authors’ right - the access right.   Is this, in fact, correct and is this the consequence that the measures being adopted in national laws, such as my own in Australia, are now working towards? And, more importantly, is this where the law of authors’ rights should be moving?

These are the difficult questions which our speakers will be considering and on which we will welcome discussion and debate. 
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